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Human Rights Council

¢ ( General A
)

Thirty-fifth session 6-23 June 2017 Agenda item 3

Promotion and protection of all human rights, civil, political, economic, social
and cultural rights, including the right to development

Report of the Special Rapporteuron the promotion and protection of the
right to freedom of opinion and expression on his mission to Japan:
comments by the State

Note by the Secretariat

The Secretariat has the honour to transmit to the Human Rights Council the
comments by the State on the report of the Special Rapporteur on the
promotion and protection of the right to freedom of opinion and expression
on his mission to Japan.



A 32 E ¢ (Human Rights Council )

Human Rights Council Seventeenth session Agenda item 3

=
Promotion and protection of all human rights, civil, political, economic, social and cultural rights,
including the right to development

Report of the Special Rapporteur on the promotion and protection of the right to freedom of opinion
and expression, Frank La Rue*

Summary

This report explores key trends and challenges to the right of all individuals to seek, receive and
impart information and ideas of all kinds through the Internet. The Special Rapporteur underscores
the unique and transformative nature of the Internet not only to enable individuals to exercise their
right to freedom of opinion and expression, but also a range of other human rights, and to promote
the progress of society as a whole. Chapter Il of the report underlines the applicability of
international human rights norms and standards on the right to freedom of opinion and expression to
the Internet as a communication medium, and sets out the exceptional circumstances under which the
dissemination of certain types of information may be restricted. Chapters IV and V address two
dimensions of Internet access respectively: () access to content; and (b) access to the physical and
technical infrastructure required to access the Internet in the first place. More specifically, chapter IV
outlines some of the ways in which States are increasingly censoring information online, namely
through: arbitrary blocking or filtering of content; criminalization of legitimate expression; imposition
of intermediary liability; disconnecting users from Internet access, including on the basis of
intellectual property rights law; cyberattacks; and inadequate protection of the right to privacy and
data protection. Chapter V addresses the issue of universal access to the Internet. The Special
Rapporteur intends to explore this topic further in his future report to the General Assembly. Chapter
VI contains the Special Rapporteur’s conclusions and recommendations concerning the main subjects
of the report.
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e States Parties to the present Covenant,
Considering that, in accordance with the principles pro
in the Charter of the United Nations, recognition of the inherent dignity and of the
equal and inalienable rights of all members of the human family is the foundation of
freedom, justice and peace in the world,

Recognizing that these rights derive from the inherent dignity

of the human person,

Recognizing that, in accordance with the Universal Declaration of Human Rights, the
ideal of free human beings enjoying civil and political freedom and freedom from fear
and want can only be achieved if conditions are created whereby everyone may enjoy
his civil and political rights, as well as his economic, social and cultural rights,
Considering the obligation of States under the Charter of the United Nations to
promote universal respect for, and observance of, human rights and freedoms,
Realizing that the individual, having duties to other individuals and to the community
to which he belongs, is under a responsibility to strive for the promotion and
observance of the rights recognized in the present Covenant,

Agree upon the following articles:
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Korea. He claims to be a victim of violations by the Republic of Korea of a
Covenant on Civil and Political Rights. He is represented by counsel.

The facts as submitted by the author:

2.1 The author is a founding member of the National Coalition for Democratic Movement (Chunminryum; hereinafter
NCDM). He was the Chief of the Policy Planning Committee and Chairman of the Executive Committee of that
organization. Together with other NCDM members, he prepared documents which criticized the Government of the
Republic of Korea and its foreign allies, and appealed for national reunification. At the inaugural meeting of the NCDM
on 21 January 1989, these documents were distributed and read out to approximately 4,000 participants; the author was
arrested at the conclusion of the meeting.

2.2 On 24 August 1990, a single judge on the Criminal District Court of Seoul found the author guilty of offences against
article 7, paragraphs 1 and 5, of the National Security Law, the Law on Assembly and Demonstrations and the Law on
Repression of Violent Activities, and sentenced him to three years' imprisonment and one year of suspension of eligibility.
The Appeal Section of the same tribunal dismissed Mr. Kim's appeal on 11 January 1991, but reduced the sentence to two
years' imprisonment. On 26 April 1991, the Supreme Court dismissed a further appeal. It is submitted that as the
Constitutional Court had held, on 2 April 1990, that article 7, paragraphs 1 and 5, of the National Security Law, are not
inconsistent with the Constitution, the author has exhausted all available domestic remedies.

2.3 The present complaint only relates to the author's conviction under article 7, paragraphs 1 and 5, of the National
Security Law. Paragraph 1 provides that "any person who assists an anti-State organization by praising or encouraging
the activities of this organization, shall be punished". Paragraph 5 stipulates that "any person who produces or
distributes documents, drawings or any other material(s) to the benefit of an anti-State organization, shall be punished".
On 2 April 1990, the Constitutional Court held that these provisions are compatible with the Constitution as they are
applied [only] when the security of the State is endangered, or when the incriminated activities undermine the basic
democratic order.
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permitted. (A peremptory norms can be modified only by a Iater norm that
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eternal majority "/

But is it defensible that a minority with different oplnlons and interests
should have to comply with the decisions of the majority? One of the
answers to this controversial question of political theory is that no majority
decision is final. The minority has the right to propose a reconsideration of
the decision, and if its arguments are convincing a new majority will be
found for a revised decision. Whereas this may hold good for different
opinions on common interests, it would not satisfy minority groups with
religious beliefs or values inherently different from those of majority.
French ethnics cannot become German ethnics and Catholics do not
become Protestants because of democracy. If a society is deeply divided by
such cultural or religious cleavages, democracy cannot help the problem
of ‘frozen’ or ‘eternal’ minority or majority positions. For the eternal
majority, who can afford not to learn, power can become pathological.

The minority, which has no chance to win, is likely to be frustrated and
discriminated against. -Wolf Linder, Swiss Democracy, p.18-19
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* United State v. Carolene Products Company,
(1938)

 City of Akron v. Akron Center for Reproductive Health, 462 U.S.
476 (1983)

+ Webster v. Reproductive Health Services, 492 U.S. 490 (1989)

* Planned Parenthood of Southern Pennsylvania v. Casey, 505

U.S. 833 (1992)
# Stenberg v. Carhart, 530 U.S. 914 (2000).
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Any conditions which apply to the exercise of the rights
protected by article 25 should be based on objective and
reasonable criteria. For example, it may be reasonable to require
a higher age for election or appointment to particular offices than
for exercising the right to vote, which should be available to
every adult citizen.
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* The effective implementation of the right and the opportunity to
stand for elective office ensures that persons entitled to vote
have a free choice of candidates. Any restrictions on the right to
stand for election, such as minimum age, must be justifiable on
objective and reasonable criteria.
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The exercise of these rights by citizens may not be
suspended or excluded except on grounds which are
established by law and which are objective and reasonable.
For example, stablished mental incapacity may be a ground
for denying a person the right to vote or to hold office.
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o E;E—‘ﬁ (under guardigmship (conservatorship));@
# (may not have the right); T #Ez 2 7 LI{ L2 1@

HE

d oo,
? iR L 2 P&k (the nature of Votlng) 2. 5 F ¥z
Z (vulnerable to being manipulated)

« 2hiE P AL E o 2R R £ 0 F Blincapacitated persons
i’ﬂ’%f)ﬁl . 'é;l' 121\3‘33;4@/:?7&%"3"3*- THPE L2
P 11]]} ll'-bii"\l!""lﬁ;] lluz]:‘qﬁxjy}h/%,@ﬂjl ’L‘E

=4 .‘3, LR * (mentally 1ncompetent) CEX 5 FE*“Z)#J\@Z o

* §E P rGuardlanshlp, Mental Incapacity and the Right to Vote | -
https://specialneedsanswers. com/guardianship-mental-incapacity-and-the-
right-to-vote-163174 34 P # :109. 2. 19.



\

guardlanshlp These Iawsrequ1re a court determinatio [
or incapacity before removing a person’s right to vote. Typically, however,
such determinations involve competencies other than voting competence.

25 states have laws that bar voting only if a court has determined that an
individual specifically lacks the capacity to vote.

Four states have laws that bar voting by individuals who are “non compos
mentis.” This term has been interpreted differently from state to state.

Seven states have laws that use outmoded and stigmatizing terms such as
“idiots,” “insane persons,” and “of unsound mind” to describe who is
barred from voting based on competence concerns.48 Such laws are rarely
enforced because they are virtually impossible to understand and apply.

Eleven states —Colorado, Idaho, lllinois, Indiana, Kansas, Maine, Michigan,
New Hampshire, North Carolina, Pennsylvania and Vermont—have no
disability-related restrictions on the right to vote in their state
constitutions or election laws.

" A Guide to the Voting Rights of People with Mental Disabilities ; http://www.bazelon.org/wp-
content/uploads/2017/01/voting-rights-guide-2016.pdf 4 34 P #p :109. 2. 19.
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